IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK WALLACE a/ k/a MARK ) ClVIL ACTI ON
GREEN, ; NO. 05-6197
Petitioner, '
V.
JAMES WDNER, JR. et al.

Respondent s.

MEMORANDUM

EDUARDO C. ROBRENO, J. January 15, 2010

Petitioner Mark Wallace (a/k/a “Mark Geen”), filed
this habeas corpus petition under 28 U . S.C. 8§ 2254, collaterally
attacking his sentence and asking the Court to vacate, set aside,
or correct it. For the follow ng reasons, Petitioner’'s § 2254
nmotion will be deni ed.

As of the date of this nmenorandum Petitioner conpleted
five years in state custody and is presently in federal custody
on a sentence stemmng froma different and nore recent
conviction. Over seven years have passed since the filing of
Petitioner’s federal habeas petition, resulting in a dense,
conpl ex procedural history, one the Third Crcuit categorized as

“extrenely involved and sonmewhat confusing . . . contain[ing]



duplicative notions, parallel proceedings, nultiple continuances,
nunmerous filings, chaotic changes of counsel, petitions to
proceed pro se, and confusing replacenents of judges.” Wallace

v. Dragovich, 143 Fed. Appx. 413, 414 (3d Cir. 2005).

However, in order to determ ne whet her each of
Petitioner’s habeas clains are reviewable, this Court will first
address the rel evant procedural history and then the current

posture of the clains.

PROCEDURAL HI STORY

On Septenber 8, 2000, Petitioner was convicted, in the
Court of Common Pleas, of crimnal conspiracy to conmt arson,
after being found guilty by jury of participating in setting fire
to his ex-girlfriend s car and hone. Petitioner was sentenced to
five to ten years inprisonnent, which he began to serve on Apri
12, 2002.

On July 29, 2002, Petitioner filed his first habeas
petition, pursuant to 28 U S.C. 8§ 2254, which this Court denied
wi thout prejudice for failure to exhaust state renedi es on

February 17, 2004.' On Cctober 4, 2005, the Pennsylvania

! Upon appeal, on Cctober 19, 2005, the Third Circuit
affirmed the petition’s dismssal. |1d.
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Superior Court denied six of the seven clains on appeal ? and, on
Novenber 1, 2005, the Pennsylvania Supreme Court denied the
petition for allowance of appeal.

On Novenber 30, 2005, Petitioner filed the instant
habeas petition, pursuant to 28 U S.C. § 2254, alleging the sane

seven (7) claims to which Respondent replied on March 9, 2006.°3

2 Petitioner’s seventh claimof sentencing error was
remanded for re-sentencing in |light of Commbnwealth v. Bowmar,
826 A.3d 831 (Pa. 2003).

3 The seven (7) clains Petitioner asserted in his federal
habeas petition (and before the Superior Court of Pennsylvania on
Cct. 3, 2005, doc. no. 65 Ex. B 3-5) are:

1. Whet her trial counsel was ineffective for failing to
raise pre-trial a Motion to Dism ss the charges based
on Petitioner’s right not [to] be placed twice in

| eopar dy;

2. Whet her trial counsel was ineffective for failing to
object to other crinmes evidence offered agai nst
Petitioner;

3. Whet her the trial court abused its discretion when it

charged the jury on the conspiracy when the court gave
conflicting charges and was counsel ineffective for
failing to object to the erroneous charges;

4. Whet her Petitioner is entitled to have his sentence
vacated and charges dism ssed as a result of the
evi dence being insufficient;

5. VWhet her Petitioner is entitled to have his sentence
vacated as a result of the twenty (20) nonth delay in
hi s sent enci ng;

6. VWhet her Petitioner is entitled to a new trial based

upon prosecutorial msconduct during the trial and
sumation to the jury;
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Therei n, Respondent argued that Petitioner had not exhausted his
claims where an allocatur petition was pendi ng before the

Pennsyl vani a Suprene Court. (See Resp’'t’s Resp. 3-6.) On

Sept enber 18, 2006, Respondent filed a supplenent to the
response, stating that the allocatur petition was denied on July
6, 2006 and remanded to trial court for re-sentenci ng on August

9, 2006; therefore, the instant “m xed” petition of exhausted and
unexhausted cl ai ns shoul d be di sm ssed.

On January 29, 2007, this Court dism ssed the instant
habeas petition for |lack of prosecution. The Third Crcuit
remanded the di sm ssal, on Septenber 12, 2007, directing this
Court to “permt renewed argunent fromthe parties.” (Third
Crcuit Order, dated Sept. 12, 2007.) Specifically, the Third
Crcuit stated:

ei t her because he has exhausted his avail abl e state court
remedies . . . or because sone of his clains are
exhausted, and the rest are deened . . . procedurally
def aul ted, Appellant no | onger presents a m xed petition
subject to dismssal for failure to exhaust state court
remedies . . . . Accordingly, on remand . . . the

District Court should consider the nerits of the clains
and any defenses thereto.

7. Whet her Petitioner is entitled to a new sentencing
hearing as a result of the trial court applying an
incorrect Prior Record Score and not crediting the
defendant for pre-trial confinenent.”

See Rep. and Recomendation at 4, 8 (internal citations omtted).



On June 3, 2008, this Court re-referred the case to
Magi strate Judge M Faith Angell for a Report and Recommendati on,
as consistent with the Third Crcuit’s Remand Order. On April
27, 2009, Magistrate Judge Angell recomended that Petitioner’s
case be dism ssed on the nerits. On May 4, 2009, Petitioner
filed objections to the Report and Recommendati on, chall enging
Magi strate Judge Angell’s findings and addressing each of the
asserted seven counts. Respondent filed responses thereto the
follow ng day and, on May 10, 2009, Petitioner filed a reply.

On August 28, 2009, this Court issued an order
directing Petitioner to submt supplenental briefing to address
whet her each of the seven asserted clains is (1) exhausted or (2)
procedurally defaulted prior to reaching a decision on the nerits

(doc. no. 73).% See United States v. Bendol ph, 409 F.3d 155, 173

(3d Cir. 2005) (characterizing exhaustion and procedural default

4 Al though the Third Crcuit found that Petitioner’s
clains are exhausted, this does not infer the clains are also
procedural ly defaulted. See Boyd v. Warden, 579 F. 3d 330 (3d
Cr. Pa. 2009) (Hardiman, J., dissenting) (“whereas the
exhaustion inquiry asks whether a claimwas ‘presented to the
state courts,’ the procedural default analysis considers whether
the claimwas ‘presented in the manner that state | aw
requires.’”) (internal citations omtted); see also id. (“[T]he
Suprene Court has made clear that a procedural default
‘forecloses relief even when the petitioner has exhausted his
remedies.””) (quoting O Sullivan v. Boerckel, 526 U. S. 838, 850
(1999) (Stevens, J., dissenting)).
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as “defenses”); Smth v. Horn, 120 F.3d 400, 409 (3d Gr. 1990)

(same). Petitioner filed supplenental briefing on Septenber 17,
2009 and, on Novenber 20, 2009, Respondent filed a supplenent to
the response. Petitioner, on Novenber 26, 2009, filed a reply.

Accordingly, the case is now ripe for adjudication.?®

1. LEGAL STANDARD

The Antiterrorismand Effective Death Penalty Act
(“AEDPA’) sets forth the standards for review ng state court

judgnents in federal habeas petitions filed pursuant to 28 U S. C

§ 2254. Werts v. Vaughn, 228 F.3d 178, 195 (3d Cir. 2000). The
AEDPA i ncreases the deference federal courts nust give to the
factual findings and | egal determ nations of state courts. 1d.

at 196 (citing Dickerson v. Vaughn, 90 F.3d 87, 90 (3d Cr.

1996)) .
Pursuant to 28 U S.C. § 2254(d), federal habeas relief
may be granted only when the state court’s decision was “contrary

to,® or involved an unreasonabl e application of, clearly

> In making its determ nation, the Court first addressed
the threshold procedural bars first, and therefore, did not reach
the nerits on Cains I, I, IlI, IV, Vand VII.

6 “A state-court decision is ‘contrary to clearly

established federal law if the state court (1) ‘contradicts the
governing law set forth in [the Suprene] Court's cases’ or (2)
‘confronts a set of facts that are materially indistinguishable
froma decision of [the Suprenme] Court and neverthel ess arrives
at a [different] result.’” Wllianms v. Taylor, 529 U S. 362,
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establ i shed Federal |aw, as determ ned by the Suprenme Court of
the United States,”’ or when the state court’s decision was an
“unreasonabl e determ nation of the facts” based on the evidence
adduced at trial.” 28 U S C 8§ 2254(d)(1)-(2); WIlianms, 529

U S at 412; Appel v. Horn, 250 F.3d 203, 210 (3d Cr. 2001).

Pursuant to the AEDPA, a person in custody as a result
of a state court judgnent nust “fairly present”® his federal
constitutional clainms in state court, thus exhausting his state
remedi es, before filing his federal habeas petition. 28 U S.C. 8§
2254(b). The exhaustion requirenent provides state courts an
“initial opportunity to pass upon or correct alleged violations

of its prisoner’s federal rights.” WIwording v. Swenson, 404

405-6 (2000).

! “A state-court decision ‘involves an unreasonabl e
application’ of clearly established federal lawif the state
court (1) ‘identifies the correct governing legal rule from|[the
Suprene] Court's cases but unreasonably applies it to the facts
of the particular . . . case’; or (2) ‘unreasonably extends a
| egal principle from|[Suprene Court] precedent to a new context
where it should not apply or unreasonably refuses to extend that

principle to a new context where it should apply.”" WIIlians,
529 U. S. at 407.
8 In order to “fairly present” his claim a prisoner mnust

present in state court the factual and |egal substance of his
federal claim in a manner that puts the state court on notice
that a federal claimis asserted. MCandless v. Vaughn, 172 F.3d
255, 261 (3d Gr. 1999) (citing Anderson v. Harless, 459 U S. 4,
6 (1982)).




U S 249, 250 (1971). Petitioner bears the burden to show fair
presentation of all clains, satisfied by denonstrating the clains
brought in federal court are the “substantial equivalent” to

those presented in state court. Santana v. Fenton, 685 F.2d 71

73-74 (3d Cir. 1982), cert. denied, 459 U S 1115 (1983).

Failure to exhaust state renedies will pronpt the federal court
to dismss the claimw thout prejudice, so as to allow the state

courts the opportunity to first reviewthe claim Toulson v.

Beyer, 987 F.2d 984, 989 (3d G r. 1993). However, under 8§
2254(b)(2), a habeas corpus petition "may be denied on the
merits, notwithstanding the failure of the applicant to exhaust™

avail abl e state renedi es. Li nes v. Larkins, 208 F.3d 153, 160

n.8 (3d Cir. 2000).

Additionally, “where state procedural rules bar a
petitioner fromseeking further relief in state courts, ‘the
exhaustion requirenent is satisfied because there is an absence

of available State corrective process.’”” Id. (citing 28 U S.C. 8§

2254(b)); see also McCandless, 172 F.3d at 260). As such,
exhausted clains pursuant to a state procedural bar are in fact
procedural ly defaulted, and “federal courts may not consider
their merits unless the petitioner establishes *cause and
prejudice’ or a ‘fundanental m scarriage of justice’ to excuse
the default."” [d. (internal quotation marks omtted); see also

Col eman v. Thonpson, 501 U. S. 722, 731 (1991).
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I11. ANALYSI S

A. Clains |, Il, and V: Ineffective Assistance of Counsel

1. Exhausti on

Petitioner asserts three clains of ineffective
assi stance of counsel: Caiml - failure to nove to dismss
charges agai nst himon double jeopardy grounds; Caimll -
failure to object to “the gratuitous observation [by the judge]
t hat no doubl e jeopardy violation had occurred;” and ClaimV -
failure to raise an objection at Petitioner’s second trial for
“being twice placed in jeopardy” entitled Petitioner to habeas
relief. (See Pet'r’s Pet. 17, 19-20.) Respondents contend that
Petitioner’s clains are procedurally defaulted by virtue of an

i ndependent and adequate state rule, under Commbnwealth v. G ant,

whi ch woul d bar further review of Petitioner’s clainms in state
court. 813 A 2d 726 (Pa. 2002).
In Grant, the Pennsylvania Suprene Court found an
i ndependent and adequate state rule whereby all clains of
i neffective assistance of counsel “nmust be forwarded during state

collateral review, not on direct appeal.” [1d.° Sinply stated,

° The rule in Gant has consistent application since its
enactnent and, therefore, it is an “independent and adequate
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claims for ineffective assistance of trial counsel cannot be
raised, initially, on direct appeal. 1d. (applicable to cases on
di rect appeal, effective Decenber 31, 2002). A petitioner nust
exhaust all clains, prior to filing a federal habeas petition,
which is effectuated by filing a Post-Conviction Relief Act
(“PCRA”) petition where seeking post-conviction relief. 42
Pa.C.S. 8 9541 et. seq. (properly filed at the conclusion of a
petitioner’s direct appeal).

As an initial matter, all of Petitioner’'s clains are
treated as “exhausted” as the state corrective process is no
| onger avail abl e since Petitioner conpleted his sentence in state
custody for the underlying conviction and is currently

incarcerated in federal custody.!® See Leyva v. Wllians, 504

state procedural rule.” See e.qg., Commobnwealth v. Rossetti, 863
A 2d 1185, 1191 (Pa. Super. 2004).
Further, a state procedural rule, like Gant, provides

an “independent and adequate” basis for precluding federal review
of a petitioner’s clains “when it is separate from and not
intertwined with, any federal law or rule, and is ‘consistently
or regularly applied.” Johnson v. M ssissippi, 486 U S. 578, 587
(1998) .

10 Petitioner is currently in federal, not state, custody
under the alias “Mark Green,” on a conviction of several counts
of crimnal activity of identify theft and fraud. United States
V. Geen, Cvil Action No. 08-044; see Resp’'t’s Supp. Resp. to
Rep. and Recomendation 1 (“those crinmes occurred between January
and August of 2007, approximately two nonths after he was
rel eased fromstate custody.”); see also DeFoy v. MCull ough, 393
F.3d 439, 441 (3d Gr. 2005) (“A federal court has jurisdiction
to entertain a habeas petition under 28 U.S.C.S. § 2254(a) only
if a petitioner is in custody in violation of the constitution or
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F.3d 357, 368-69 (3d Gir. 2007) (citing 28 U.S.C.S. § 2254(b))
(“[E] xpiration of the sentence, a factor outside the petitioner's
control, excuses the petitioner's failure to exhaust by
elimnating the state corrective process.”).

Therefore, even where, as here, all clains are
consi dered exhausted, “a federal court may not review it on the
merits if a state court's decision rests on a violation of a
state procedural rule.” Leyva, 504 F.3d at 365 (citing Johnson
v. Pinchak, 392 F.3d 551, 556 (3d Cr. 2004)); see also Col eman,

501 U.S. at 732 (“Just as in those cases in which a state
prisoner fails to exhaust state renedi es a habeas petitioner who
has failed to neet the State’s procedural requirenents for
representing his federal clains has deprived the state courts of
an opportunity to address those clains in the first instance.”).
Procedural default “applies only when the state rule is
“independent of the federal question [presented] and adequate to

support the judgment.’'” |d. (citing Gray v. Netherland, 518

U.S. 152 (1996)). 12

federal |aw)

1 See id. (“A state rule is ‘adequate’ for procedural
default purposes if it was ‘firmy established, readily
ascertainable, and regularly followed at the tine of the
purported default.’").

12 There are two exception to the procedural default rule,
where a federal court may excuse a default “only upon a show ng
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In support, Petitioner argues that the Grant rule is an
“unfair” application where he was unable to file a PCRA petition
in state court because of the custody requirenent. Respondents
oppose, contending that Petitioner is not simlarly situated to
ot her prisoners seeking habeas relief because he never submtted

a single PCRA petition. Unlike here, in N coloudakis v. Abraham

the Third Crcuit found that, after the petitioner had filed a
PCRA petition, the “expiration of the sentence, a factor outside
the petitioner’s control, excused the petitioner’s failure to
exhaust by elimnating the state corrective process.” 296 Fed.

Appx. 280, 283 (3d Cir. 2008) (non-precedential).?®

of ‘cause and prejudice’ or a ‘fundanental m scarriage of
justice.’” Lines, 208 F.3d at 166.

To satisfy the first reason for excuse, the petitioner
must show "sonme objective factor external to the defense [that]
inpeded . . . efforts to conply with the . . . procedural rule,"
as well as prejudice. |1d. (quoting Murray v. Carrier, 477 U.S.
478, 488 (1986)).

To satisfy the second, the petitioner nmust typically
show "actual innocence.” 1d. (citing Cristin v. Brennan, 281
F.3d 404, 420 (3d Gr. 2002)).

13 However, even were this Court to deemthe instant
petition “m xed”, the Third Crcuit has further held that:

Wen a claimis not exhausted because it has not
been '"fairly presented' to the state courts, but state
procedural rules bar the applicant from seeking further
relief in state courts, the exhaustion requirenment is
sati sfied because there i s 'an absence of avail able State

corrective process.' In such cases, however, applicants
are considered to have procedurally defaulted their
clains . "
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Accordingly, as Petitioner has no avail able corrective
process at the state level, all of his clainms (regardl ess of
actual ‘exhaustion’) are deened exhausted by operation of |aw

2. Pr ocedur al Def aul t

Next, this Court must determ ne whether Cains |, II,
and V are procedurally defaulted.!* Petitioner presented O ains
I, 1'l, and V for ineffective assistance of counsel to the
Pennsyl vani a Superior Court. (See Resp’t’s Resp. Ex. A,

Commonweal th v. Wallace, No. 866 EDA 2003, Pa. Super., Cct. 4,

2005.). The Pennsyl vani a Superior Court dism ssed the clains
under Grant. Petitioner then failed to file a single PCRA

petition, seeking post-conviction relief. Petitioner’s failure

McCandl ess, 172 F.3d at 260 (quoting 28 U S.C. 8§ 2254(b)(1)(A).
Therefore, Petitioner’s Clains I, Il, and V would be found
procedural |y defaulted.

14 The Third G rcuit has noted the “consi derabl e confusion
around habeas review of state convictions [that] is exacerbated
by the interrelationship of procedural default and exhaustion.”

Li nes, 208 F.3d at 160 n.9; see also e.qg., Coleman, 501 U S. at
732 (" A habeas petitioner who has defaulted his federal clains in
state court neets the technical requirenments for exhaustion;
there are no state renedies 'available' to hint); MCandl ess, 172
F.3d at 263 ("because McCandl ess is procedurally barred from
asserting these clains in state court, his clains are considered
exhausted due to procedural default"); Gey v. Hoke, 933 F.2d
117, 120-121 (2d Cr. 1991) (because petitioner's clainms would be
procedurally barred by state | aw, no purpose woul d be served by
making himreturn to state court; thus, "we hold that petitioner
no |l onger has 'renedies available' . . . and that he has net the
statutory exhaustion requirenents for presenting a habeas
petition to the federal courts").
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to seek post-conviction relief in the formof a PCRA petition is
in direct violation of Gant, which requires a petitioner to
post pone asserting ineffectiveness of counsel clainms on direct
appeal, instead requiring the relief be furthered during
collateral review

Here, Petitioner had an opportunity to raise clains of
i neffective assistance of counsel under the PCRA. Though
Petitioner argues that Grant should not be applied to the instant
clainms, as his custody requirenent prevented himfromfiling a
PCRA petition in state court. However, Petitioner never filed a
PCRA petition for collateral reviewin state court. Failure to
file a PCRA petition was a direct violation of Pennsylvani a
procedural law. See Grant, 813 A 2d at 726 (all allegations of
i neffective assistance of counsel to be raised during collateral
revi ew where an opportunity to hold an evidentiary hearing and
fully develop the record exists).

G ven that Petitioner failed to present his ineffective
assi stance of counsel clainms I, Il, and Vto any state court for
review and where G ant requires a petitioner raise such clains on
collateral review, Petitioner’s clains of ineffective assistance
of counsel are procedurally defaulted and cannot be reviewed by
this Court. Further, as Respondents properly argue, every state

and federal prisoner alike are not permtted to file a petition
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for collateral relief after release fromcustody. See Lee V.

Stickman, 357 F.3d 338, 342 (3d Gr. 2004) (only difference
between the federal and state procedures is a petitioner nmust be
in custody for entirety of collateral proceedings under state
rul es, whereas federal court requires only that a petitioner be
in custody at the start of the post-conviction relief review).

Lastly, Petitioner can show neither “cause and
prejudi ce” nor “actual innocence,” which would excuse the
procedural default rule.

First, Petitioner has not suffered “cause and
prejudice.” Mirray, 477 U S. at 488. “The ‘cause’ required to
excuse a procedural default nust result from circunstances that
are ‘external to the petitioner, sonething that cannot fairly be
attributed to him’" Lines, 208 F.3d at 166 (citing Col eman, 501
US at 753). Further, "attorney inadvertence is not 'cause
because the attorney is the petitioner's agent when acting or
failing to act, in furtherance of the litigation, and the
petitioner nust 'bear the risk' of attorney error. [d. As in
Murray, Petitioner’s “clains of constitutional ineffectiveness
must thensel ves be exhausted by proper presentation to the state
courts and here that was not even attenpted.” 477 U.S. at 489.
Petitioner never filed a PCRA petition and is now forecl osed from

doing so in state court. The burden was on Petitioner to submt
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atinely filing and he has not sufficiently denonstrated any
“cause” for procedurally defaulting in state court.

Furthernore, any delay that occurred in Petitioner’s
case did not prejudice the Petitioner, in that the delay sinply
expanded the tinme for a tinely filing of a PCRA petition. Lines,

208 F.3d at 166.1%°

15 As addressed in detail above, Petitioner’'s Clains I,
1, and V for ineffective assistance of trial counsel are deened
exhausted. Thereby, elimnating the need to find that
“exhaustion is not required if there is inordinate delay in state
procedures, or if state officials have obstructed the
petitioner's attenpts to obtain state renedies.” Myberry v.
Pet sock, 821 F.2d 179 (3d Cir.), cert. denied, 484 U S. 946, 98
L. BEd. 2d 362, 108 S. C. 336 (1987).

However, “futility” to properly present clains in a
state court can instead be established where "exhaustion is not
possi bl e because the state court would refuse on procedural
grounds to hear the nmerits of the clains.” Doctor v. Walters, 96
F.3d 675, 681 (3d Gr. Pa. 1996); Lanbert v. Blackwell, 134 F.3d
506, 518-519 (3d Gr. 1997).

By arguing that he was unable to properly file a PCRA
petition due to the state’s custody requirenent, this Court
interprets Petitioner’s assertion as one of futility. However,

t hough, “we do not excuse exhaustion . . . unless state |aw
clearly forecloses state court review of clains which have not
previ ously been presented to a state court,” this is not the case
here. Toulson v. Beyer, 987 F.2d 984, 988-989 (3d G r. 1993).

Petitioner directly appealed his ineffective assistance
of trial counsel clains, in direct violation of state procedural
rules and was dism ssed in state court. Further, no state
corrective process exists for Petitioner as he is no longer in
state custody, in violation of the custody requirenent and the
one-year statute of limtations has expired. 42 Pa. C. S A 8§
9545(b) (1) (“Any petition under this subchapter, including a
second or subsequent petition, shall be filed within one year of
the date the judgnent becones final . . .”); see also
Commonweal th v. Banks, 726 A .2d 374, 375 (Pa. 1999) (“[I]t is now
clear that the one year limtation applies to all PCRA
petitions.”).
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To satisfy the second exception, a petitioner nust

typically show "actual innocence." 1d. (citing Cristin v.

Brennan, 281 F.3d 404, 420 (3d Gr. 2002)). Petitioner has nade
no efforts to nake a show ng of “actual innocence.” This
exception does not apply here. Requiring Petitioner to file
post-conviction relief clainms prior to termnation of custody in
state court, as applied to the instant circunstances, is not
“unfair.” Instead of properly and tinely filing a PCRA petition,
Petitioner has spent the greater part of the |ast seven years
appeal i ng each Court Order, a process that takes tinme and great
resources and which has | ead to redundant and confused parall el
filings in both state and federal court. Gven his proclivity
towards nultiple filings, Petitioner’s actions al one denonstrate
that the custody requirenments was not an “unfair” bar to his
filing a tinely PCRA petition, in which he should have all eged
i neffective assistance of counsel clains.

Petitioner did not properly present his clains of
i neffective assistance of trial counsel to the state courts and,

as such, his clains are, even where consi dered exhaust ed,

It is evidence that Petitioner has no recourse at the
state level on which to continue to adjudicate his ineffective
assi stance of trial counsel clains as barred by state procedural
rules. Therefore, the clains are also procedurally defaulted
here and this Court nmay not review the nerits.
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procedural ly defaulted.'® Therefore, this Court nay not review
the nerits underlying his clains. Finally, since Petitioner
cannot denonstrate “cause and prejudice” for the failure to
tinely file a PCRA petition, nor “actual innocence,” habeas
relief as to Cains I, Il, and V for ineffective assistance of

trial counsel is denied.

B. Caimlll: Prosecutorial M sconduct

In Aaimlll, Petitioner argues that prosecutori al
m sconduct occurred during closing argunents. Specifically,
Petitioner clains that, during summation and subject to defense

counsel’s objection, the prosecutor’s remarks identifying defense

16 Respondents al so argue that, in the alternative,
Petitioner failed to assert Clains Il (failure to object to
adm ssibility of evidence) and V (failure to object to trial
court’s jury instruction) in his 1925(b) statenent, instead
alleging “sinple trial error - in admtting the evidence and in
giving the instruction.” (See Resp’t’s Resp., doc. no. 66 at 30,
Ex. A at 8, 13.)

Petitioner’s procedural error renders both clains
before this district court procedurally defaulted on independent
and adequate state grounds. Pa.R A P. 8 1925(b); see Buch v.
Colleran, 115 Fed. Appx. 526, 527-28 (3d GCr. 2004); see also
Commonweal th v. Lord, 719 A 2d 306, 308-09 (Pa. 1998) (clains not
raised in 1925(b) statenent are waived). Further, Respondents
argue Petitioner’s Clains Il and V are procedurally defaulted
because om ssion of clainms fromthe 1925(b) fails to put the
trial level court on notice of the clains a petitioner intends to

rai se on appeal. See Evans v. Court of Common Pleas, 959 F.2d
1227, 1230 (3d Cir. 1992) (fair presentation of clains is
required at all levels of the state court, including the trial
l evel ).
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W tnesses as “liars” were “replete with the kind of prosecutorial
over-reaching that has resulted in the award of newtrials in the
past.” (See Pet’r’s Mem Supp. Pet. 30-31.) Utimtely,
Petitioner clains that this m sconduct inpeded his ability to
receive a “fair and inpartial” trial. (See Rep. and
Recomendati on 23.)

Respondents contend, however, that Aaimlll is
procedural |y defaulted, and therefore not subject to review by
this Court for failure to “fairly present” a federa
constitutional allegation of prosecutorial m sconduct.

Under 8§ 2254(a), federal habeas jurisdictionis |limted
“to applications for relief only on the ground that [petitioner]
is in custody in violation of the Constitution or |aws and

treaties of the United States.” See Paullet v. Howard, 634 F2d

117 (3d Cr. 1980) (identifying the distinction between “state”
clains of prosecutorial m sconduct and “constitutional”

m sconduct clainms).! Further, in reviewi ng a federal habeas
claimfor prosecutorial msconduct, a federal court may only

review “as it related to ‘the narrow [i ssue] of due process and

not the broad exercise of supervisory power.'” Darden v.

1 See id. (stating that federal appeals courts nust heed
the “distinction between ordinary trial error of a prosecutor and
that sort of egregious m sconduct held . . . to anmount to a

deni al of constitutional due process”).
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Wai nwright, 477 U S. 168, 181 (1986) (quoting Donnelly v.

DeChristoforo, 416 U.S. 637 (1974)).

Here, Petitioner presented a habeas clai m of
prosecutorial msconduct as only an issue of state |aw.
Petitioner does not reference any federal case law, nor (in his
ori ginal pleadings) does he nention a violation of due process.
Though Petitioner intends to address the violative nature of the
prosecutor’s remark, he fails to do so on federal grounds.
| nstead, Petitioner cites only state | aw and ABA st andards.
Petitioner’s singular reference to his inability to get a “fair
trial” is insufficient to allege a constitutional violation. See

Keller v. Larkins, 251 F.3d 408, 415 (3d G r. 2001) (finding that

“passing reference to the concept of a ‘fair trial’” reasonably
leads to a state-law prejudice analysis, “not a federal issue of
due process”).!®

G ven that Petitioner fails to state a federal claimin
terms of a constitutional Due Process violation and that a
federal habeas court nust limt its reviewto issues of federa

law, this Court may not review a claimarising under an all eged

18 See also Mnett v. Henricks, 135 Fed. Appx. 547, 552
(3d Gr. 2005) (non-precedential) (finding pleadings to be barely
sufficient where petitioner did not “sinply . . . invoke ‘due
process’ or ‘fair trial’ rights in state court . . . [but
Petitioner] invoked his fair trial rights under the Due Process
Cl ause of the Fourteenth Amendnent” and cited federal case |aw
tw ce.).
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violation of state | aw. See Estelle v. McGuire, 502 U S. 62, 67-

68 (1991) (holding that “it is not the province of the federal
court to reexamne a state court’s determnation of state |aw’).
As such, Petitioner’s Claimlll, seeking habeas relief, nust be

deni ed.

C. ClaimlV: Delay in Sentencing

In CdaimlV, Petitioner argues that two | engthy del ays
in adjudication of his case at the state |level warrants his
sentence be vacated. Petitioner contends that the first del ay,
fromhis conviction to sentencing, is a violation of his speedy
trial rights and the second is a violation of his due process
rights during the appellate process. Respondents, however, argue
that Petitioner’s due process clains are barred by res judicata
as the Third Crcuit had already rejected these clains.

First, Petitioner was found guilty of crim nal
conspi racy on Septenber 8, 2000, and was not sentenced until
April 12, 2002, resulting in a twenty nonth delay. Second,
Petitioner asserts another “over twenty nonth del ay” was
“directly caused by the trial judge's failure to file an opinion,
in derogation of the Pennsylvania Rul es of Appellate Procedure,
for over one year.” (See Rep. and Recommendati on 27).

However, in VWallace v. Dragovich, the Third Crcuit
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considered and rejected aimlV filed by Petitioner. 143 Fed.
Appx. 413, 419 (3d Cr. 2005) (holding that though petitioner
endured inordinate delay, a |ack of prejudice established the
delay did not cause a constitutional violation). Therein, the
Third Circuit found that Petitioner could not denonstrate the

requi site prejudi ce demanded under Barker v. Wngo, 407 U S. 514,

540 (1972). Id.
Under the doctrine of res judicata, this Court may not
re-litigate an issue already decided by the Third Grcuit. See

Taylor v. Sturgell, 128 S. . 2161 (2008) (“The preclusive

effect of a judgnent is defined by claimpreclusion and issue
precl usion, which are collectively referred to as ‘res
judicata,’” both bar a party fromcontesting natters that the
party had a full and fair opportunity to litigate.) Therefore,
this Court may not review Petitioner’s ClaimlV and habeas relief

i s denied.

D. CaimVl: Insufficient Evidence for a Conviction

In AaimVl, Petitioner argues that there was
i nsufficient evidence to support a conviction, beyond a
reasonabl e doubt, that he was guilty of conspiracy to commt
arson. Specifically, Petitioner contends that based on “no

evi dence of conspiracy other than participation in the arson,”
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and the Comonwealth’s case in chief failure to nention a
“conspiracy,” the Comonwealth did not neet their burden to prove
Petitioner “entered into an unl awful agreenent to do an unl awf ul
act . . . and absent such proof the charge of conspiracy nust
fail.” (See Pet’'r’'s Mem Supp. Pet. 50.) In opposition,
Respondents argue that the evidence was “nore than enough” to
convict Petitioner because “his participation in the arson is a
sufficient basis to support a conviction for conspiracy.” (See
Resp’t’s Resp. 20.)

CaimVl is exhausted, but is not procedurally
defaulted and as such this Court must review the underlying
merits to determ ne whether Petitioner is entitled to habeas
relief.

The proper inquiry to determ ne whether a conviction is
supported by sufficient factual findings to prove the crine
charged beyond a reasonabl e doubt is whether “any rational trier
of fact could have found the essential elenments of the crine

beyond a reasonabl e doubt.” Jackson v. Virginia, 443 U S. 307,

318-19 (1979) (applying a narrow restriction to the analysis).
The Jackson test is not to determ ne whether the verdict was
correct or reevaluate the evidence for a determnation of guilt,
but to determ ne “whether the verdict was rational, considering

t he evidence of record in the light nost favorable to the
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prosecution.” Herrera v. Collins, 506 U S. 390, 400 (1993).1%

I n applying the Jackson test, a federal habeas court nust |ook to
the evidence that the state courts found to be sufficient to meet

the elenments of a crinme governed by state law. Jackson v. Byrd,

105 F.3d 145, 149 (3d Cr. 1997).

Here, on Cctober 4, 2005, the Pennsylvani a Superi or
Court found that the sufficiency of evidence to support
Petitioner’s conviction was net under Pennsylvania |law. (See
Resp’t’s Resp. Ex. B). As noted in the Report and
Recommendation, the state standard of review is consistent with
federal |aw

Under 18 Pa.C.S.A. 8 903, to prove a defendant is
guilty of crimnal conspiracy, Pennsylvania |law required that the
Governnment prove three elenents: (1) that Defendant entered an
agreenent to commt or aid in an unlawful act w th another person
or persons; (2) with a shared crimnal intent; (3) an overt act

was done in furtherance of the conspiracy. See Commonwealth v.

Johnson, 719 A .2d 778, 784 (Pa. Super. 1998). The Superi or
Court, citing 8 903, further stated:
[ T]he essence of a crimnal conspiracy is the conmon

understanding that a particular crimnal objectiveisto
be acconplished. Mere association wth the perpetrators,

19 See also Barefoot v. Estelle, 463 U.S. 880, 887 (1983)
(“Federal courts are not foruns in which to relitigate state
trials.”).
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mere presence at the scene or nere know edge of the crine
isinsufficient. Rather, the Cormonweal t h must prove t hat
t he defendant shared the crimnal intent, /i.e., that the
[Petitioner] was an active participant in the crimnal
enterprise and that he had know edge of t he
conspiratorial agreenment. The defendant does not need to
commt the overt act; a co-conspirator may commt the
overt act.

A conspiracy IS al nost al ways proved through
circunstantial evidence. The conduct of the parties and
the circunstances surroundi ng their conduct nmay create a
‘“web of evidence’ linking the accused to the alleged
conspi racy beyond a reasonabl e doubt. The evi dence nust,
however, rise above nere suspicion or possibility of
guilty col | usion.

This Court has identified factors to be consi dered: Anong
t he circunstances which are rel evant, but not sufficient
by thensel ves, to prove a corrupt confederation are: (1)
an association between alleged conspirators; (2)
know edge of the comm ssion of the crine; (3) presence at
the scene of the crinme; and (4) in sonme situations,
participation in the object of the conspiracy. The
presence of such circunstances may furnish a web of
evidence linking an accused to an alleged conspiracy
beyond a reasonabl e doubt when vi ewed i n conjunction with
each other and in the context in which they occurred.
18 Pa.C. S. A 8§ 903.

The Superior Court explicitly stated, in its opinion,
that sufficient evidence existed upon which to convict Petitioner
of conspiracy to commt arson. Johnson, 719 A 2d at 784.
Though, the Superior Court found that circunstantial evidence
provi ded by the testinony of eye witness, Felicia Brown, was
al one sufficient, other testinmony by the fire marshal, overt
actions by the Petitioner and Commonweal th proffered “web of
evi dence,” supported a finding that a jury could infer that
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Petitioner conspired to conmt arson beyond a reasonabl e doubt.
Id.

After a thorough review of the record and Magi strate
Judge Angell’s wel |l -reasoned Report and Reconmendation, this
Court finds that the Superior Court’s determnation is both
supported by the factual record and is not based on an
unr easonabl e determi nation of the facts. Further, upon
consideration of the record in a Iight nost favorable to the
prosecution, this Court finds that “any rational trier of fact”

could find that Petitioner was guilty of conspiracy to commt

arson beyond a reasonabl e doubt. Jackson v. Virginia, 443 U S

at 318-19. As such, Petitioner's habeas relief will be deni ed.

E. CaimVIIl: Request for a New Sentencing Hearing

In AaimVIIl, Petitioner argues that, in calcul ating
his sentence for his conviction on April 12, 2002, the trial
court erred by using the wong prior record score. (See Pet’'r’s
Mem Supp. Pet. 54-56.) However, after an appeal and remand, the
Pennsyl vani a Superior Court, on October 5, 2006, re-sentenced
Petitioner to el even and one-half to twenty-three nonths
i nprisonnment effective from Cctober 1, 2001. Having al ready
served his sentenced, Petitioner’s April 12, 2002, sentence was

vacated and he was i mredi atel y di scharged.
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Petitioner is no longer in state custody, or any
custody for the conviction at issue, therefore the challenge to
his original sentencing is nobot. As such, Petitioner’s CaimVlI

is not reviewable by this Court and habeas relief is denied.

I11. CONCLUSI ON

For the reasons set forth above Petitioner’s objections
to the Report and Recomendation will be overrul ed and
Petitioner’s clains for habeas relief will be DEN ED

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK WALLACE a/ k/a MARK ) ClVIL ACTI ON
GREEN, : NO. 05-6197

Petiti oner,
V.
JAVES WDNER, JR et al .,

Respondent s.

ORDER

AND NOW this 15th day of January, 2010, for the

reasons provided in the acconpanyi ng Menorandum it is hereby

ORDERED:

1. The Report and Recommendation (doc. no. 69) is

APPROVED and ADOPTED.

2. Petitioner’s Objections to the Report and
Recommendati on, Response, and Reply (doc. nos. 70,

74, 78, respectively) are OVERRULED.

3. Petitioner’s Petition for Habeas Corpus (doc. no.

1) is DENI ED and DI SM SSED.
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I T 1S FURTHER ORDERED t hat a certificate of

appeal abi lity® shall not issue and that this case shall be nmarked

CLOSED.
AND I T IS SO ORDERED.
S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
20 A prisoner seeking a wit of habeas corpus has no

absolute entitlenent to appeal a district court’s denial of his
petition. 28 U S.C. 8§ 2253(c)(1). Rather, a district court nust

first issue a certificate of appealability (COA). 1d. “A [COA
may issue . . . only if the applicant has nade a substanti al
showi ng of the denial of a constitutional right.” 1d. at 8§

2253(c)(2). To make such a show ng, petitioner “nust denonstrate
that reasonable jurists would find the district court’s assessnent
of the constitutional clains debatable or wong,” Tennard v.
Dretke, 542 U.S. 274, 282 (2004) (quoting Slack v. MDaniel, 529

U S. 473, 484 (2000)), or that “the issues presented were ‘adequate
to deserve encouragenent to proceed further.’”” Mller-El v.
Cockrell, 537 U S. 322, 335-36 (2003) (quoting Barefoot v. Estelle,
463 U. S. 880, 893 n.4 (1983)). Petitioner has not made the

requi site showing in these circunstances.

-29-



